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ABATEMENT. 
See Justice’s JurispicTion, 2; PLeas anp Pieapine, 5, 7; Evsct- 
‘Ment, 1. 


ACTION. 

1, A plaintiff cannot convert an action founded on contract into a tort, so 
as to charge a feme covert defendant. To do so, the tort complain- 
ed of must be an actual trespass. Barnes vy. Harria, 15. 

2. Therefore, where the plaintiff hired to the wife of A. a horse, she act- 
ing as agent for her husband, and the horse was injured by immod- 
erate driving, and the action was brought against the husband and 
wife jointly, but abated by his death as to the former :—Held, that 
the action does not survive against the wife.—Jdid. 

8. All suits prosecuted in the name of the State are not necessarily crim- 
inal suits, as distinguished from civil suits—the true test being, that 
when the proceeding is by indictment, the suit is criminal, and when 
by action, or other mode, though in the name of the State, it is a 
civil suit. State v. Pate, 244. 

4, Hence, a proceeding in bastrrdy, being a civil suit, where the defend- 
ant made up an issue that he was not the father as charged :—Held, 
That the State was entitled to four peremptory challenges, (under 
87th sec. 31st ch. Revised Statutes.) did. 

5. Where the law from a given statement of facts, raises an obligation to 
de a particular act, and there is a breach of that ohjigation, and con- 
sequent damage,’an action on the case, founded on the tort, is the 
proper action. Bond and Willis v. Hilton, 308. 

6. By the Act of 1844, a right of action accrues to the Chairman of the 
Board of Superintendents of Common Schools, against the sheriff, 
for failing to pay over the school tax on the 1st day of November, in 
each and every year; and if the Chairman neglects to bring such 
action at that time, he is himself liable to an action, on his official 
bond. State ex rel. Williams v. Lindsay, 823. 

7. A. having sold a horse to B., an infant, and taking his Wote for the 
price, and B. having refused to pay, the contract was rescinded, the 
horse returned, and the note surrendered :—Held, in an action oa 
the case by A. against B. for an injury to the horse while in B’s pos- 
session, that the sale was binding upon A., that B. was possessed un- 
der it as owner, and not as bailee of A., and consequently the action 
did not lie. Poe v. Horne, 398. ® 

8. A. confessed before a Justice of the Peace a judgment to B. for $40, 
and afterwards paid a part of the judgment, which was to be credit- 
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“ACTION (Continued. 
ed thereon by B. The credit was not entered, but B. subsequently 


caused a levy to be made on the land of A., which was returned to 
the County Court, and order of sale made, under which the land was 
sold for the whole amount of the judgment. Before this sale, A. 
brought an action against B. to recover the sum paid, and which B. 
ought to have endorsed on the judgment :— 

It seems, that A., having had a day in Court, when he might have 
shown the payment, and having failed to do so, is without remedy ; 
but however this may be, this action was brought prematurely; for his 
cause of action did not accrue until the sale. Shoemaker vy. Hale, 411. 
See Jupement, 2; Surety anp PRINCIPAL, 2; Mesne Prorrrs, 


ACTION ON THE CASE. 
See Ban, 3, 4. 


ADMINISTRATION, LETTERS OF. 
See Execurors anp Apministrators, 3, 4, 5. 


ADVANCEMENT: 

1, Where an administrator (of one who died before the passage of the 
Act of 1844, ch. 51,) by consent of the heirs of his intestate, sold 
land belonging to them, and one of the heirs, who were also the 
next of kin, had been advanced of personalty :—WHeld, that in the 
distribution of the fund arising from the sale of the land, among the 
next of kin, the said advancement cannot be taken into account— 
that fund being considered as realty. Lawrence v. Rayner, 113. 

9. Where a father put his son in possession of land and afterwards treat- 
ed it as his, but gave him no deed therefor, and by agreement be- 
tween the father, his son, and son-in-law, the latter conveyed to the 
son several slaves, in exchange for the said land conveyed to him by 
the father :—Held, that this was an advancement of the slaves, and 
not of the land, to the son. Credle v. Credle, 225. 

8. Where the widow dissents from her husband's will, advancemeuts by 
the testator to a child must be brought into Aotchpot, in the ascer- 
tainment of her share of the personalty. did. 

AGENT. 
See Bris, Bonps anp Promissory Notes, 7; But or Sanz, 3. 


AGREEMENT. 


Contract, 10; Execution, 8. 


}. Where an amendment is moved for, which the Judge has power to al- 
low, and he refuses to hear the motion or the evidence to support it, 
on the ground that he has no power to allow the amendment, such 
refusal is errot in law, which the Supreme Court will correct: Aliter, 
where he declities to exercise the power, 0 other grounds. Free: 


man y. dorris, 287. 
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AMENDMENT ( Continued.) 

2. Therefore, where an application to amend the entry of a verdict found 
at a former term, on an issue of devisavit vel non, by inserting the 
tenor of the will, the Judge refused to hear evidence in support of 
the application on the ground that he had not power to allow the 
amendment :—Held, that this refusal was error, as the Judge had 
the power which he supposed he had not. Jdid. 

3. Where a Court has power to allow an amendment, the exercise of its 
discretion cannot be revised by an appellate tribunal. But where a 
“Superior Court allows an amendment without power, the Supreme 
Court upon appeal will correct the error. Phillipse v. Higdon, 380. 

4. A Court has not power to allow an amendment, by which the rights 
of persons not parties, will be affected; for example, to amend afi. 
Ja., 80 as to make it an alias, and give it relation back, and other 
like cases. Nor has a Court power, by allowing an amendment, to 
defeat or evade the provisions of a statute; for example, to allow the 
sheriff's return of a levy on land to be amended, by inserting a par- 
ticular description of the premises, required by statute, the original 
return being defective, and so of the like cases. bid. 

5. The subject of amendments in the pleadings, process and records of 
Courts discussed, and the principles relating thereto, stated and ex- 
plained. Jdid. 

See EsectMent, 4. 


APPEAL. 

1. By an appeal from the judgment of the County Court, upon a petition 
to lay out a public road, the Superior Court acquires full possession 
of the cause, with power to proceed to a final hearing and judgment. 
Shoffner v. Fogleman, 280. 

2. Therefore, when the County Court dismissed such a petition, and the 
petitioners appealed, it was held, that the Judge of the Superior 
Court, being of opinion that the prayer of the petition ought to’be 
granted, properly ordered a jury to lay out the road, instead of 
awarding a procedendo to the County Court. Jbdid. 

8. A., against whom a Justice had given judgment in favor of B., pray- 
ed an appeal to the Superior Court, but the Justice. being of 
opinion that an appeal would not lie to that Court, entered an ap- . 
peal to the County Court; afterwards, at the instance of B., and with- 
out the knowledge of A., he changed the entry so as e the 
appeal returnable to the Shperior Court, and returned the proceed- 
ings accordingly. In the Superior Court, the appeal was dismissed, 
and afterwards, on the application of A. for a recordari to bring up 
the case to that Court ;—it was held, that A. had, under the Act of 
1850, ch. 1, a right to'an appeal to either Court—that the Superior 

Court ought not to have dismissed it, and that A. was entitled to the 
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APPEAL (Continued.) 
writ notwithstanding the judgment of dismission. Plummer vy. 
Wheeler, 472. 
See Arracument, 7; Certiorart, 1,2; JupGMent, 1. 


APPRENTICE. 

1. The recital of the age of an apprentice in the indenture of apprentice- 
ship is conclusive of that fact, in a suit by the master against a third 
person for harboring the apprentice. Hooks v. Perkins, 21. 

2. Such recital, however, is not conclusive as against the apprentice, 
when he is prejudiced thereby. bid. 

3. The County Court may correct a mistake in the recital of the age of 
an apprentice, but the recital, as thus corrected, cannot have relation 
back, so as to make a stranger a tort feasor, in having previously 
thereto taken the apprentice into his service. did. 

4. It is the duty of the County Court, in binding out an apprentice, to 
select as master a person who will, in their judgment, faithfully dis- 
charge the duty which he assumes; and the relation of the master 
to the apprentice is one of personal trust and confidence. Hence, 
upon the death of the master, no right vests in his personal repre- 
sentative; and hence also, the master cannot assign the apprentice 
or his services, because inconsistent with the nature of the trust, 
and against the policy of the law. Therefore, where the considera- 
tion of a promissory note was such an assignment, it was held that 
the note was void. Allison y. Norwood, 414. 


ARBITRATION AND AWARD. 
1, It is no valid objection to an award, in an action of ejectment, that 


the arbitrators assessed no damages against the defendant. Moore 
v. Gherkin, 73, 

2. Where, in a question of disputed boundary, the arbitrators fix on a 
line as the dividing line between the parties, their award is a full, 
certain and final decision of the matter in dispute. did. 


ASSETS. 
1. Notes taken by an executor for the sale of slaves, sold to pay debts, are 


not assets until they are dueand collected. McKay v. Flowers, 211. 
“ 2. As, where an executor, under an order of Court, sold slaves on a credit 
of six months, and having been sued by a creditor, took time to 
under the Act, and at the time of plea pleaded, the said notes 
were not due or any part thereof ‘received :—Held, that the plea of 
“no assets” was by these facts sustained. did. 
See Surery anp Prexcipat, 1; Warranty, 1, 2. 


ASSIGNMENT. 
1. A. made an assignment by deed of certain slaves to B., upon trust to 
sell and pay certain debts, and by the deed A. was to retain posses- 
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ASSIGNMENT ( Continued.) 

sion, but not to sell without the consent of B., and upon payment of 
all the debts by A. the assignment to be void. A. gave notice to B. 
of his intention to sell one of the slaves, to which B. declared neither 
his consent nor disagreement, and afterwards A. sold in the absence 
of B. :—Z/eld, that the sale passed no title as against B., though it 
might have been otherwise, had B. been present. Smith y. Chit- 
wood, 445. 

2. After the sale, an endorsement was entered upon the deed of the pay- 
ment of the last debt secured thereby :—Held, that this was no evi- 
dence to support the sale. did. 

See Bitts, Bonps anp Promissory Norss, 8. 


ASSUMPSIT. 

1. In assumpsit for work and labor done, the plaintiff can recover nothing 
on a guantum meruit, where a special contract is proved, and it ap- 
pears that he has, against the consent of the defendant, refused to 
perform his part of the agreement. Winstead v. Reid, 76. 

2. Where A., in a settlement with B., was allowed a credit of a certain 
sum, as being the amount due from B. to C. :—Held, that the law 
implies such privity of contract between A. and C. as entitles the 
latter to maintain assumpsit against the former for money had and 
received. Carraway v. Cox, 173. 

8. In such cake, the plaintiff's cause of action is not complete until he 
gives notice to the defendant that he accepts him as his debtor; but 
until such notice, the Statute of Limitations does not commence run- 
ning against his demand. Jbid. 

See ConsipERATION. 


ATTACHMENT. 

1. The service of an attachment in the hands of a garnishee, creates a 
lien on the debt or money due by him to the debtor, so that he can- 
not, by payment to the debtor, subsequent thereto, discharge him- 
self from liability. Zindell v. Wall, 3. 

2. Therefore, where the garnishee, in his garnishment, admits his indebt- 
edness to the defendant in the attachment, and subsequently thereto 

+ his agent pays the debt so admitted to be due by him, the plaintiff 
is nevertheless entitled to have the debt condemned in the hands of 
the garnishee to satisfy his demand. Jdid. 

8. Nor is it any defence to the garnishee, that befare he w mmoned, 
his agent had notice from a third person not to pay thedebt, as the 
plaintiff had threatened, or was about to sue out an attachment, 
Ibid. 

. A judgment in attachment, like judgments at common law, cannot be 
collaterally impeached by evidence that the plaintiff’s cause of ac- 
tion had not accrued at the time his attachment issued... Harrison 
& Respass v. Pender, 78. 


cs 








488 INDEX. 
+ ATTACHMENT ( Continued.) 
ip. 5. Hence, where, A. sued out an attachment against B., on a claim for 
—s money paid to his use as his surety—upon a rule against A. by oth- 


er judgment creditors (in attachment) of B., to show cause why the 
monies raised by the sheriff’s sale should not be exclusively applied 
to the satisfaction of their debts :—Z//eld, that evidence of the fact 
that the alleged payment by A. as B.’s surety, had not reached the 
hands of the creditor, at the time the attachment issued, was inad- 
missible. Jdid. 

6. Where A. obtained judgment on an attachment against B., upon arule 
against him by other judgment creditors of B. in attachment, to 
show cause why the monies raised by the sheriff’s sale should not 
be applied to their executions, and not his:—/J/eld, that A.’s judg- 
ment could not be collaterally impeached, by evidence showing that 
at the time it was finally obtained, the debt had been paid. Jar- 
rison & Respass vy. Simmons, 80. 

7. The parties to an issue joined upon an interplea in attachment, (under 
the Act of Assembly, ch. 6, sec. 7, Rev. Statutes,) have each the 
same right of appeal (under sec. 14,) to the Superior Court, as in 
actions commenced in the ordinary way. .WeLean v. Me Danie’, 203. 

8. A. acarpenter by trade, enlisted in the army during the war with Mexi- 
co, and during his absence at the seat of war, B..sued out an attach- 
ment, levied on the carpenter’s tools of A. left in the possession of a 
friend, and had them sold for a debt of A.:—ZJ/e/d, that whether dur- 
ing a voluntary absence of A. the tools of his trade would or would 
not have been liable to seizure under execution, yet B.’ was liable for 
a wrongful suing out of the attachment, A. not having fraudulently 
or privately absconded within the meaning of the law allowing at- 
tachments, and there being no probable cause to suppose that he 
had. Abrams vy. Pender, 260. 


ATTORNEY. 
See Practice, 1. 


BAIL. 

1. The 3d section of the Act of 1844, chapter 31, (providing for the plain- 
tiff a remedy against the bail of the defendant in judgment) embraces 
all judgments. Blue v. McDuffie & Leach, 131. 

. It is therefore no defence for the bail, upon scire facias, to subject 
_ no cg. sa. had issued against his pringipal, on a judgment 
in @Paction ex delicto, Ibid. 

8. The bail of a person arrested under a writ of capias ad respondendum, 
may maintain an action on the case at common law, against one for 
fraudulently aiding and assisting the principal to remove from the 
County, in consequence whereof he had the debt sued on to pay. 
March v. Wilson, 143. 

Nor is it any defence to the action, that the defendant did not know 


to 


> 
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BAIL (Continued.) 
that the plaintiff was the bail of the person remgyed, and could not 
therefore have intended to defraud him. Jbdid.’ 

5. In such ease, the allegation in the declaration that the plaintiff was 
the bail, is supported by proof of his being special bai/—as sheriff, 
under the Act of Assembly. did. 

6. Nor is it ground for arrest of judgment, that the declaration does not 
aver that a scire facias had issued against the plaintiff as bail, be- 
fore he satisfied the judgment against his principal. did. 

7. A sheriff is not liable as special bail, after he has committed a de- 
fendant on mesne process, though such defendant be permitted by 
him to go at large. Buffulow v. Hussey, 237. 

8. Where a scire facias was issued against a sheriff to charge him as 
special bail for a person sued at the instance of the plaintiff, and 
who had been, for want of bail, committed to jail in the sheriff’s 
county, and afterwards discharged as an insolvent by two magis- 
trates :—eld, that the sheriff was not liable as special bail. bid. 


/BASTARDY. 


See Action, 4. 


BILLS, BONDS, AND PROMISSORY NOTES. 

1. If a note be transferred before it is due, the endorsee will hold it freed 
from any dalings between the maker and payee, had before that 
time. Little v. Dunlap, 40. 

2. If transferred after it is due and dishonored, the maker is entitled to 
the same defences against the endorsee, as he would have had against 
the payee. did. 

3. To render the delivery of a bond effectual, acceptance on the part of 
the obligee is as necessary as the transfer on the part of the obligor. 
Respass v. Latham, 138. 

4. ‘Where A. & B. executed a bond payable to C. for the purpose of 
borrowing money on it for the benefit of A., and C. having refused 
to receive it and advance the money, returned it to A.; and eight 
days thereafter A. sent the bond back to C.,.with an endorsement 
written thereon to D., “without recourse” &c., requesting C. to 
sign it, (which he did,) as he thought D. would advance the money :— 
Held, in a suit against B., at the instance of the endorsee, that the 
bond was void for want of delivery, by C’s refusal to accept it, and 
that the subsequent endorsement and transfer of it to.D. did not 
bind the defendant—he having given no authority for stith new de- 
livery.. Jbid. ; 

5. An officer of the Bank in Washington, (Beaufort county,) under cover 
to whom the notice of a protested bill of exchange was sent, proved 
that on the day after he received it, viz: on the 10th of April, 1849, 
he sent it by mail to Newbern, under cover, to the defendant; that 
he did not know where the defendant resided, and that aftcr learning 
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BILLS, BONDS AND PROMISSORY NOTES ( Continued.) 


from a “oe of Washington, who had married a lady.of New- 
bern, that 72 did not know, he desisted from further inquiry: It al- 
so appeared that in 1845, the defendant purchased a’-house and lot 
in Newbern, and that after that time, he spent a portion of each year 
in that place, going from his home in Onslow about the latter part of 
June, and returning in October, but that in 1849, he did not leave 
Onslow until the 6th of July. With this exception, the defendant 
had lived from his youth up, on a plantation some two miles distant 
from Jacksonville, the county seat of Onslow, and that was the post- 
office to which his letters and papers were addressed: It further 
appeared, that during the years the defendant spent the sickly sea- 
son in Newbern, several letters post-marked “‘ New York” came to 
him, and were delivered to persons calling for them in his name, and 
that there was a tri-weckly mail between Newbern and Washing- 
ton :— 


Held, That this proof failed to show that Newbern was the place of the 


the defendant's residence of business, at which he usually received 
his letters and papers:—/eld further, that there was not sufficient 
diligence used by the plaintiff, in giving notice of the dishonor of the 
bill of exchange, to bind the endorser. Runyon v. Montfort, 371. 


6. A. being the holder of a single bond, made by B. payable to C., and 


passed by him to A. without endorsement, upon the representation 
of B., that he was entitled to a credit thereon, admitted the credit, 
took a new note for the residue, and surrendered the old one. Af- 
terwards A. brought assumpsit against B., to recover the sum allow- 
ed as a credit, on the ground that it was not due, and had been al- 
lowed by mistake :—Held, that he could not reccver, because if any 
promise of B. was to be implied for its repayment, it was a promise 
to the legal owner of the first bond. Dickey v. Johnson, 405. 


7. Articles were purchased for a manufacturing company, of which A. 


was the agent, who thereupon gave a due bill in this form: ‘“ Due 
E. M. $78—val. rec’d. A. ag’t for the M. Co.”—Held, that A. was 
not personally liable thereon. McCall v. Clayton, 422. 


8. An assignment of a note, to enable the assignee to sue thereon, must 


be made by the payee, and must be for the whole, and not for a part 
only of the sum mentioned in the note.. Jartin v. Hayes, 423. 
See Apprentice, 4; Tenper. 


BILL OF SALE. 

I. Where A. purchased a slave of B. in the State of Virginia, and took 
therefor a bill of sale, which, though not valid under our Statute, 
was good and sufficient by the laws of that State; and the slave was, 
at the time of said sale, in the possession of C..as bailee of B., in 
this State, who afterwards sold the same :—Held, in a suit by one 
claiming under A. against the vendee of U., that the lex loci contrac- 
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BILL OF SALE ( Continued.) 
tus determined the sufficiency of the conveyan B. to A., and . 
that it therefore passed a good title. Drewry v"Phillips, 81. 

2. It would*be otherwise, if the defendant were claiming as a créditor, or 
under a creditor of B.; in which case the lex rei site would govern. 
Ibid. 

8. No technical words are necessary in a bill of sale or a deed of gift of 
slaves :—Held, therefore, that in a deed of gift, words appointing 
“H. agent” of certain slaves “to the use of C.” constituted a valid 
gift to H. as trustee for C. Cobb v. Hines, 350. 

4. It makes no difference whether the witness toa bill of sale, for a slave, 
subscribes his name at the tinue of the execution of the deed, or 
subsequently, provided it is done bona Jide, and before the rights of 
third parties have attached. Denton v. Saunders, 360. 

5. The question of bona sides, must be submitted to the jury. bid. 


BOOK ENTRY. 
See Evipence, 2. 
BOUNDARY. 

1. In a question of boundary, the distance called for by the deed must 
govern, unless there be some other description less liable to mistake, 
to control it. Kissam y. Gaylord, 116. 

2. As, where the distance called for was two hundred feet, and the pre- 
mises described as “ the Winchell lots:”"—Held, that the line must 
stop at the end of the two hundred feet, though it does not reach the 
limit of the Winchell lots. did. 

3. Course and distance govern, in questions of boundary, unless control- 
led by some more certain description. Spruill v Davenport, 184. 

. See ARBITRATION AND Awarp, 2. 


CAPIAS AD SATISFACIENDUM. 

1. The writ of capias ad satigfaciendum, as well as the affidavit author- 
izing it, must correspond with the judgment upon which it is issued. 
Judson vy McLelland, 262. 

2. Therefore, where a judgment was obtained against A. and B., jointly, 
and a ca, sa. issued against A. alone:—Held, that the proceedings 
were irregular, and the defendant entitled to his discharge. Ibid. 


CARRYING FIREARMS. 
See Free Necroes, 2, 3. 


CASE IN THE NATURE OF WASTE. 
1. Where the husband has possession of the wife’s land, after issue born, 
case, in the nature of waste, is the proper remedy for an injury to 
the inheritance, by cutting timber trees, and should be in the name 

of the husband and wife jointly. Williams & wife v Lanier, 30. 
3. But for an injury to the crop, he must sue alone, and the Stat. of limi- 
tations bars the action after three years, Ibid. 


é 
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- _ CASE IN THE NATURE OF WASTE (Continued:) 
~¢ & 8. The rule is, the husband must sue alone, or may join his wife, 
the Stat. tions bars; but when he must join the wife, the 


Statute does not bar, for it is her action. Jbdid. 

4. The action on the case in the nature of waste, allowed (Rev. Stat. ch. 
119, sec. 4) to one tenant in common against his co-tenant, is con- 
fined to cases where there is a permanent injury done to the proper- 
ty held in common. Smith v. Sharpe, 91. 

5. Hence, where A. and B. were tenants in common of a fishery, to 
which, as a part thereof, was attached a small strip of land on the 
river bank, in which was a deposit of marl, valuable only to be used 
on land under cultivation; and B. dug out the marl and carried it 
away, against the remonstrances of A.—though not injuring the 
fishery thereby :—J/e/d, that A. could not, for this, maintain case in 
the nature of waste against B. bid. 


CERTIORARI. 

1. Where a party litigant is denied his right to appeal, or deprived of it 
by fraud or accident, or inability to comply with the requirements 
of the law, he may have the writ of certiorari. Baker v. Halstead 
& Co., 41. 

2. But otherwise, when his failure to appeal or make defence was the re- 
sult of his own negligence, or where he trusted his interests to an 
unfaithful agent. Jdid. — - 

8. Where a judgment was obtained in the County Court against B. & L. 
upon a note which B. had signed in blank for L., for renewal at 
Bank, and which L, had altered by erasure, and filled up, and trans- 
ferred to H.; and B. had trusted to L. to employ counsel to enter 

pleas in bar, who suffered judgment to be taken against both :+ Held 
that B. was not, under these circumstances, entitled to the writ of 
certiorari. Ibid. 
; 4. Where by a private Act of Assembly abolishing jury trials in the 
j County Courts of Richmond county, no provision was made for re- 
moving from said Court to the Superior Court, cases where free 
negroes were charged with unlawfully migrating into this State, the 
proper course under the Act of 1836, (sec. 8, ch." 1, Rev. Stat.) would 
| be to remove the same by writ of certiorari to the Superior Court 
for trial: Held, however, that the removal of such case by consent 
. 


Oe 6 


of parties, dispensed. with the necessity of 4 certiorari, and gave the 
Coat jurisdiction.. State v. Jacobe, 218. 
See Pieas anp Preapine, 7. 


CHALLENGE. | 
1. The relationship of a juror to the prisoner, whether by consanguinity 
or marriage, is a good cause of principal challenge on the part of the 
State, but such relationship must be within the ninth degree. State 

vi. Perry, 830, 
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CHALLENGE ( Continued.) . 
A Tepe quotes f Goben ot Ce ae . 85 
oner were sisters :—Held, that the juror is wi e prescribed de- 
gree, and was properly rejected. bid. ° 
See Acrion, 4. 


CODICIL. 
See Wit, 5. 


COLOR OF TITLE. 
See Deep, 1. 


COMMON SCHOOL, SUPERINTENDENTS OF. 
See Action, 6. 


CONFESSIONS. 

1. Though the examining magistrate, before whom a prisoner charged 
with felony is brought, does not reduce the examination to writing, 
as it is his duty to do, yet evidence may be given of such prisoner’s 
confessions at the time. State v. Parish, 239. 

2. But to render such evidence admissible i¢ must appear that the com- 
mitting magistrate did not take down the exumination in writing, or 
that the same is lost. bid. 

3. Where a magistrate was called to testify to confessions of a prisoner, 
brought before him on a charge of homicide, and stated that he in- 
quired of the prisoner how the facts were: and the evidence being 
objected to by prisoner’s counsel, the witness stated that the confes- 
sions offered were voluntarily made; whereupon the presiding Judge 
allowed them to be given in evidence :—Held, that the prisoner’s 
counsel was not bound to apprise the Solicitor for the State nor the 
Court, of the grounds of his objection, and is not, therefore, precluded 
from insisting in this Court on the objection, that there was no proof 
that the prisoner’s examination was not reduced to writing. Ibid, 


CONSIDERATION. 
The mutual promises of parties to a special contract are sufficient legal 
considerations for either to maintain assumpsit for the breach of it 
by the other. Abrams v. Suttles, 99. 
See APPRENTICE, 4. 


CONSPIRACY. 

1. The offence of conspiracy to cheat and defraud, is not embraced with- 
in the exceptions of the Act of 1836, (Rev. Stat. ch. 35, sec. 8,) limit- 
ing the time in which prosecutions for misdemeanors shall com- 
mence. State v. Christianbury & Hermon, 46. 

2. The word deceit in the Act seems to have been used for cheating by 
Jalse tokens, (which offence may be committed by one person,) and 

_is distinct from the offence of conspiracy, the gist whereof consists 
in the confederation (by two or more) to d@ the act charged. bid. 
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CONSTABLE. 
"1. The degree didiligence to which a constable, acting in the capacity of 
a collecting agent (under the Act of 1818) is held liable, is that which 
a prudent man would ordinarily exercise, in the management of his 
own business. Morgan v. Horne, 25. 

2. He is not bound to the same strict accountability in regard to claims 
put into his hands for collection, as with respect to process, delivered 
to him as an officer. bid. 

8. Therefore, where a claim was placed in a constable’s hands for collec- 
tion on the Ist December, 1851, and the debtor was then out of the 
county, and did not return till the 14th; and on the 20th a warrant 
was sued out, on which judgment was obtained on the 4th January 
following, but no execution thereon was issued up to the 9th, on 
which day the debtor made an assignment of all his property; J¢ 
was held, that these acts did not make the constable liable for negli- 
gence, he having had no instructions from the creditor, and no 
ground to suspect the debtor of inability to pay the debt. did. 

‘See Jury, 4; Recorpanrt. 


CONSTRUCTION, 
See Conrract, 10; Deep, 5; Srarvures, 1, 2. 


CONTRACT. 
1. A. bought of B., a distiller, three hundred barrels of rosin, to be de- 


livered “ when called for within the week next after the purchase,” 

r and paid for the same. Within “the week,” B. manufactured and 
had on hand at his distillery more than the above quantity of rosin, 
but A. did not call for it within “the week ;” and afterwards it, with 
the distillery, was consumed by fire :— 

Held, first, that A. was bound to call for the rosin within the time agreed 
upon. Willard v. Perkins, 253. 

2, Secondly, that B. was not bound to set apart for A. any particular 
three hundred barrels. bid. 

8. Thirdly, that A. having failed to perform his part of the contract, the 
rosin remained at his risk, and the loss must be borne by him. And 
therefore, he could recover, neither the value upon the contract, nor 
the price, on a count for money had and received. Ibid. 

4. Tenants in common, and partners, may make a contract with one of 
their number, concerning the use of the property so held; and its 
violation gives a good cause of action at law, to those injured. Bond 
é& Willis v. Hilton, 308. 

5. If by the laws of a fofeign country, a contract is void unless it is 
written on stamped paper, it is void every where. Satterthwaite v. 
Doughty, 314. 

6. This principle is especially applicable to the several States of this con- 
federacy, which, though foreign to each other in some respects, are 
united for all great national purposes under one Government. bid. 
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CONTRACT ( Continued.) 
7. Therefore, a bond executed and payable in the State of Maryland, 
which is void under the laws of that State, se the same was 


not written on stamped paper, is void here also, and cannot be re- 
covered in the Courts of this State. Ibid. 

8. If A. agrees with B. to furnish him a flat boat, of a certain descrip- 
tion, by a time and for a price certain, A. has a right to employ 
another to do the job for him, and if the boat is furnished according 
to contract, B. is bound to pay for it, however much A. may make 
by the operation. Meadows v. Smith, 827. 

9. Though, by statute, payment of a bond may now be pleaded, and 
anything agreed to be received in satisfaction will amount to pay- 
ment, if the agreement be executed, so that the thing becomes at 
once the property of the obligee, yet it is otherwise of a verbal 
agreement to deliver at a future day, in which case the rule of the 
common law, eo ligamine, quo ligatur &c., applies. Rhodes v. Ches- 
son, 336. 

10. Where the terms of a verbal agreement are eantitabenl, its construc- 
tion, like the construction of a written contract, is matter of law for 
the Court. did. 

11. A slave was hired for a year to A., who agreed that he would not re- 
move the slave out of the County., A. ordered him to a place be- 
yond the County ; on his way, he was directed by his owner not to 
go out of the County unless compelled by force. , The slave remain- 
ed for a fortnight, and then obeyed the order of A.— Held, that the 
conduct of the owner was an unlawful interference with the rights 
of A., for which he was liable to damages. Whether it amounted 
to a conversion, Quere? Sample v. Bell. 338. 

12. A. made a parol contract to purchase of B. a tract of land at an agreed 
_ Price, and B. further agreed that he would put certain repairs on the 
’ premises, before the first of January ensuing. Afterwards, and be- 
fore that day. B. delivered to A. the deed for the land, renewing the 
promise to make the repairs. The repairs not being made, A. brought 
assumpsit to recover damages, and on the trial offered to prove the 
agreement by a witness, when it was objected that the deed was the 
only legal evidence of the contract between the parties :— Held, that 
the proof was admissible, the deed being an execution of one part 
of the agreement, the other having been left in parol; so that the 
proof offered was not to add to, alter or explain the deed. Man- 
ning v. Jones, 368. 

See Assumpsir, 1, 2. 


COMVERSION. 
See Contract, 11; Trover. 


COSTS. 
Upon the conviction of a slave, under the 48th section of 111th chapter 
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COSTS ( Continued.) 
of Rev. Statutes, the owner, and not the hirer, is liable for the costs 
of the prosectttion. State v. Levi, 6. 
See Manpawmvs, 2. 


COUNTERFEITING. 
See Staves, 1. 


COURTS. 

A Court when called on to determine facts upon testimony is, like a jury, 
bound to take into consideration all that a party may have said at 
the same time; but it will scrutinize the statement, and if it believes 
a part of the same to be improbable, or at variance with other estab- 
lished facts, it will reject that part until other proof is offered to sus- 
tain it. Lawrence v. Rayner, 113. 

See Amenpment, 8,4; Apprentice, 8,4; Certiorart, 4; Practice, 
1, 2, 6; Pxacrice ivy Supreme Court, 2. 


COURT HOUSE. 
See Presumption, 2, 8. 


COVENANT TO STAND SEISED. 
See Dexp, 4, 5. 


DAMAGES. 
See ApirraTion AND Awarp, 1; Maxrcrovs Arrest. 


DECEIT. 
See Conspiracy, 2. 


DECLARATIONS. 
See Evivence, 1, 8. 


DEED. 

1. The sheriff sells the lands of A. for taxes, and makes a deed to the 
purchaser. If this be inoperative, the deed from A.’s vendor to him 
would he good color of title; but if the sheriff's deed be operative 
and pass title, then the deed of A.’s vendor could not be set up by 
A. as color of title. Everett v. Smith, 303. 

2. If a conveyance of land be made to A. and B., and the deed delivered 
to A. without the knowledge of B., and he upon information thereof 
from A., dissents therefrom, nothing passes to him by the deed, and 
he cannot maintain ejectment. Baxter v. Baxter, 341. 

3. Whether the whole vests in A., or the deed is inoperative as to a moi- 
ety, Quere? Ibid. 

4. However untechnical and ungrammatical a deed may be, yet it may 
be valid, if its words declare sufficiently and legally the party's in- 
tention. Therefore, where by a very informal deed, A, “in consider- 
ation of good will and affection for his son-in-law, H.,” gave him 
certain slaves, and then followed this clause: “I also appoint H. 
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DEED ( Continued.) 

agent of the following property, to wit,” (mentioning certain’slaves, ) 
“and the following tracts.of land,” (describing them,) “to be to use 
and benefit of my daughter, C.,” &c.: Jt was held, that the intention 
to give the land to the daughter being plain, the deed might operate 
as a covenant to stand seised, either to the use of H., as trustee for 
C., or to the use of C.; and guaewmgue via, the title had passed from 
A., and he could not recover in ejectment against H. Codd v. 
Hines, 343. 

5. In a deed of bargain and sale, the bargainor covenanted that “‘ he was 
signed of a good, &c., estate, &c. :—Held, that the Court could not 
by construction, substitute seised for signed, so as to make the sen- 
tence intelligible and operative as a covenant of seisin. Hagler v. 
Simpson, 384, 

6. The bargainee having been sued in ejectment, and a recovery had 
against him, voluntarily left the possession, and it not appearing 
that possession had been taken under the recovery :—Held, that 
there was no eviction to sustain an action on a covenant for quiet en’ 

joyment. Jbdid. 
See Assignment, 1; Dower, 4. 


DELIVERY. 
See Butts, Bonps anp Promissory Notes, 3,4; Deep, 2; Dower, 4. 


DEVISE. 

1. Where testator devised his lands to his wife, and added, “ if she should 

have a child by me, for the child to have, at her death, all my land, 

and in case she should die without an heir, for the land to go to her 

nearest relation ;” and the wife died in the lifetime of the devisor, 

leaving her father her nearest relation:—ZHeld, that the limitation 

over does not depend upon the vesting of the life estate of the wife 

‘ as a condition precedent, and her father, therefore, takes in prefer- 
ence to the heir of devisor. Roach v. Knight. 103. 

2. Devise of lands to “ P., daughter of B., reserving to B. the use of the 
land until P. should become ten years of age, then the rents to be 
applied to educating her, and in case P. dies without lawful heir be- 
gotten of her body, then to be sold.” &. P. the daughter, died at 
four years of age :—Held, that B., the father, took an estate to his 
own use until the time when P. would have attained the age of ten. 
Brothers v. Brothers, 265. 

8. Devise of testator’s whole estate “to remain together as joint stock-of 
my wife and children, and my farm continued under the manage- 
ment of my executor, for their support and education, and that each 
one, if a son, receive his distributive share when he arrives at the 
age of twenty-one years,” &c. D. one of the sons, died at the age 
of six years, and the Court having held that the widow, on her mar- 
rying again, had a right to withdraw from the joint stock, her share, 
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DEVISE ( Continued.) 
(Armstrong v. Baker. 6 Ire. Eq., 558,) the administrator of D. claim- 
ed D.’s share as demandable at his death, or his aliquot proportion of 
the income thereafter accruing :— Held, that he was entitled to nei- 
ther, the share not being demandable until the time when D. would 
have attained twenty-one, and the income belonging to the other 
devisees, exclusive of the widow. Petway v. Baker, 268. 
4. Devise of land to L., “ provided the said L. shall pay to my grandson, 
E., three hundred dollars ;” E. died in the lifetime of the testator:— 
Held, first, that the proviso did not make the devise to \L. condi- 
tional, but gave a legacy to E. charged upon the land. Woods v. 
Woods, 290. 
5. Secondly, that by the death of E., in the lifetime of the testator, the 
legacy lapsed, and L. took clear of the charge. bid. 


DILIGENCE. 
See Constas eg, 1, 3. 


DISORDERLY HOUSE. 
See Inpicrment, 2. 


DISTRIBUTIVE SHARE. 
See Devise, 3; Esropret, 3, 4, 5, 6. 


DOWER. 

1. A widow, who dissents from her husband's will, takes dower as in 
ease of his intestacy ; and is, therefore, entitled to have the dwelling- 
house, improvements, &c., allotted to her in the assignment. Jones 
vy. Jones, 177. 

2. And in such case, as in case of intestacy, the jury have a right to as- 
sign dower altogether in one tract of land. J did. 

8. The jury, in assigning dower, have no right to give the widow the 
privilege of cutting fire-wood and feeding stock upon land not set off 
for dower. Ibid. 

4. On a petition for dower, the heirs-at-law produced a deed from the 
husband, dated thirteen years before his intermarriage with the pe- 
titioner, and by a subscribing witness proved a delivery of the deed 
a short time before the husband’s death, and his declaration that the 
deed had been delivered many years before :—Weld, that this decla- 
ration was no evidence of any previous delivery, as against the pe- 
titioner. Pinner v. Pinner, 475. 


EJECTMENT. 
1. Im ejectment, where the suit abated by the death of the tenant in pos- 
session, notice to “ the heirs” of such deceased tenant, without nam- 
‘ing them, is-sufficient to revive the suit against them, under the 7th 
and 9th sec. of Rev. Stat. ch. 2; and upon failure of the heirs to ap- 
-pear and make defence, the plaintiff’s lessor is entitled to judgment 
by default against the casual ejector. Johnson v. Maddera, 52. 
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EJECTMENT ( Continued.) 
2. [In England, at common law, on failure of the defendant to confess, at 


the trial, lease, entry and ouster, according to his consent rule, the 
lessor of plaintiff was nonsuited, though he might afterwards sign 
judgment against the casual ejector; but in our practice, where the 
judgment is entered in the same Court where the pleadings are made 
up and the trial takes place, the lessor is not nonsuited, but has his 
judgment by default at once againt the casual ejector.] did. 


3. Where A. demised to B. in writing a tract of land, and excepted there- 





out a certain Lot, one half whereof previously thereto he had in 
writing demised to J. S., (and which had been surrendered by J. S.,) 
and the other half he had by parol agreed to lease to J. D., to whom, 
after the said lease to B., he demised in writing the entire excepted 
Lot :—Held, that the exception in the lease from A. to B. was a good 
defence for one claiming under J. D., in ejectment brought by B. for 
said Lot—the validity of the exception not being dependent on the 
truth or falsity of the recital in the lease to the lessor of the as 4 
tiff. Hargrove v. Miller, 68. 


8. The Court below has no right to allow an amendment to a declaration 


in ejectment, by adding a count on the demise of a person who died 
since the commencement of the action—although he was alive at 
the date of the demise in the proposed count. Skipper vy. Lennon. 
189. 


5. If at the time, the lessor of the plaintiff purchased and took his con- 


veyance, the defendant was in possession of the premises described 
in the declaration, claiming them adversely, the plaintiff cannot re- 
cover. The lessor of the plaintiff had but a right of entry, which 
he could not convey, so as to enable his assignee to sue in his ewn 
name. Mercer v. Halstead, 311. 

6. A debtor and those who by a fraudnlent deed claim under him, after 
‘ asale by the sheriff under execution, do not hold possession ad- 
versely, so that a purchaser at the sale made by the sheriff, cannot 
transfer the estate, after he has the sheriff’s deed. Hardy & Bro- 
ther v. Simpson, 325. 


7. After one’s land has been sold for the payment of his debts, he is look- 


ed upon as a tenant at sufferance—a mere oceupant, unless he is 
able to show, that for some cause or other, the sheriff’s sale did not 
pass his estate. J did. 


8. A plaintiff in ejectment, who pending the action takes possession of 


the premises, cannot further maintain it; but such fact must be al- 

leged in some proper form, as by plea to that effect, “since the last 

continuance.” Johnson & wife v. Swain, 335. 

9. A tenant in common can bring ejectment, when there is an actual 
ouster. Ibid. ’ 


10. The-51st sec. of Rev. Stat. ch. $1, is # remedial enactment,-and shall 





receive a liberal construction. Morris y. Staton, 464. 
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EJECTMENT ( Continued.) 

11. Therefore, when A. leased to B., and B. put C. in possession as ten- 
ant at will, i¢ was held, that C. was, within the true meaning of that 
section, the tenant of A., and in an action of ejectment by A., bound 
to give the bond thereby required, befure being permitted to become 
a defendant to the action. Jbid. 

See Presumption, 1. 


EMANCIPATION. 

1, An order of the County Court for the emancipation of a slave, pro- 
cured on motion of an attorney,.in the name of the owner, was a 
valid act of emancipation before the Act of 1830, (Rev. Stat. ch. 111, 
sec. 57,) notwithstanding the owner’s consent does not otherwise 
appear. Allen v. Allen, 60. 

2. Especially is such order valid, when it appears of — that the 
owner, at a subsequent term, entered into bond, agreeably to law, 
(reciting the former proceeding) to keep the negro from becoming 

d chargeable, &c. Ibid. 


ENDORSEMENT. 
See Assicnaent, 2; Brits, Bonps anp Promissory Nores, 1, 2, 4. 


ENTRY, RIGHT OF. 
, See Evecruent, 5 ; Tenant in Common, 2. 
ESTOPPEL. 

1. The doctrine of estoppel, as between landlord and tenant, does not 
apply to the latter; when he has been evicted, and subsequently let 
into possession by a new and distinct title, under another landlord. 
Gilliam v. Moore, 95. 

2, Where A. conveyed to B. by deed of mortgage, A. retaining posses- 
sion of the land, which was afterwards sold under execution for his 
debt and purchased by C., who entered, and nearly two years sub- 
sequent thereto demised the land to A. under a contract for the sale 
of it :—ZHeld, in a suit by B. against A., that the latter was not es- 
topped from disputing the title of the former, and that seven years’ 
possession, under color of C.’s title, was a good defence to the ac- 
tion. bid. 

8. In a suit by one of the next of kin against the administrator and his 
sureties on his administration bond, for a distributive share of the 
sales of slaves sold by the administrator, not in his capacity as such, 
but as a commissioner appointed by Court, under a petition for par- 
tition, to which the plaintiff was a party :—ZHeld, that the plaintiff 
is thereby estopped from saying that the administrator, after the 
sale, held the proceeds as administrator. Fanshaw v. Fanshaw, 166. 

4, Nor can the defendants be held liable, by reason of the administrator’s 
return of his account of sales, wherein he states the same were made 
byhim as administrater—inasmuch as his acts will be referred to his 
rightful authority, (as commissioner.) Jdid. — 
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ESTOPPEL ( Continued.) 

5. Nor will the fact that the plaintiff was a lunatic at the time the pe- 
tition for partition was filed, protect him from the estoppel.” Ibid. 

6. Held, also, That though the administrator had a right to keep the 
slaves, and sell or hire them if necessary, to pay the debts, yet he 
was not bound to keep them, there being no debts; and his joining 
in the petition for partition, with the others; next of kin, was in ef- 
fect a delivery of the property over to them, and a discharge of his 
liability therefor. bid. 
See Practice, 3, 4. 


EVICTION. 
See Deep, 7. 


EVIDENCE. 

1. A party may give in evidence declarations made by himself and an- 
other in regard to, and accompanying the transfer of personal pro- 
perty between them, for the purpose of showing the nature of the 
transaction; and @ fortiori are such declarations admissible to sus- 
tain that other person, when he is called on to testify to the trans- 
action, and his credibility is impeached. Fain v. Edwards, 64. 

2. Where an entry in a book has been adjudged to be admissible in evi- 
dence, it is admissible for all purposes, and upon a new trial of the 
case, the decision of the Court below, on inspection, is conclusive as 
to all objections on account of matters appearing on the face of the 
entry. Jbid. ; 

8. The declarations of a person under whom a party derives title, made 
before, or simultaneously with the sale, are admissible in evidence 
by the other party, to show fraud in the sale. Sutterwhite v. Hicks, 
105. 

4. Though, ordinarily, he who alleges fraud must prove it, the rule does 
not extend to a case where, upon a question of consideration in the 
sale of a slave, the vendor, vendee and subscribing witness thereto 
were brothers-in-law, and the vendor at the time was sued for debt, 
and insolvent. Jdid. 

5. A plaintiff in an action of slander, is entitled to give in evidence, in 
chief, his general character. Sample v. Wynn, 319. 

See Apprentice, 1, 2; AssigNwent, 2; Conressions, 1, 2,3; Con- 
Tract, 12; Courts; Dower, 4; Grants, 83; Liurrations, Srart, 
or, 3; Presumption, 3; Wut, 2, 4, 7. 
. 
EXECUTION. 

1. A. having chartered a vessel which he commanded, B. loaded her 
with a cargo for sale in the West Indies, which he insured and con- 
signed to A., and furnished supplies for the voyage, A. agreeing, 
out of t'e proceeds of the sale, to pay to B. the cost of the cargo 
and the bill for supplies, with five per cent. thereon, and to retain 
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EXECUTION ( Continued.) 
the residue, if any, as freight: Held, that A. had no interest in the 
¢argo Which was liable to seizure under a fi. fu. Griffin v. Wil- 
liame, 292. 

2. Where a sheriff. sells lands under several executions, and the sale is 
rightful under one, though unlawful under the others, the purchaser 
acquires a good title. Dailey v. Morgan, 352. 

3. A sheriff having in his hands several executions against A., levied up- 
on lands and other property for their satisfaction. One of these ex- 
ecutions had been assigned to indemnify the sheriff and two others 
against loss as sureties of A., and it was agreed between the sheritf 
and his co-sureties, that one of them should bid off the property, if 
it should sell low, for their common benefit; under this agreement 
the land was bought :—-//e/, that the agreement was not fraudu- 

- lent, or otherwise unlawful, and did not vitiate the sale. Jdid, 

4. Where a sheriff returned an execution, endorsed “ Enjoined ” :—Z/eld, 
that the return was sufficient. ation y. Marr, 377. 

See Leasr, 3; Levy. 


EXECUTORS AND ADMINISTRATORS. 

1. An executor or administrator must have a distinct notice, within a 
reasonable time, of a creditor's demand for funeral charges, the 
amount due, and the articles furnished, before he is bound to pay it 
by suit. Ward & Co. v. Jones, 127. 

2. Where the account sued on was composed of many items, a part of 
which were articles furnished for the burial, and the whole was pre- 
sented to the administrator for payment :—//eld, that the fact of the 
defendant's having seen the articles purchased, and his having known 
for what purpose, (though he knew not the price charged,) and the 
further fact that he said “he would have paid it if the plaintiff had 
presented his account right,” furnish no evidence of such notice as 
the law requires. bid, 

8. The right of the next of kin to letters of administration is not abso- 
lute and exclusive, so as to give them a legal claim to demand that 
the appointment of a third person as administrator should be vaca- 
ted, to make room for their application. Stoker v. Kendall, 242. 

4. If the next of kin do not apply for letters of administration, or fail to 
give bond and security as the law requires, and the County Court 
thereupon gives the appointment to some other person, the next of 
kin have no further right, and the Court has no power to revoke er 
declare void such appointment. did. 

5. Where goods of an intestate are converted after his death, his admin- 
istrator, in an action of trover to recover the value, must produce on 
the trial his letters of administration as evidence of his title. es- 
lex, vy. Roseman, 389. 


6. A fraudulent donee who hag become liable to creditors, as executor de 
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EXECUTORS AND ADMINISTRATORS ( Continued.) 
son tort, of his donor, cannot discharge himself by delivery of the 
thing given, to one who afterwards obtains letters of ‘administration. 
Morrison vy. Smith, 399. 
See Apvancement, 1; Assets, 1, 2; Esroppen, 3, 4. 5, 6. 


EXECUTOR DE SON TORT. 
See Execurors AND ApMINisTRAToRs, 6. 
FENCE. 

1. The Act of 1846, ch. 70, forbid’ing the removal of fences, &c., does 
not extend to persons in the rightful possession of the premises— 
as quasi tenants, occupying the same by the consent of the owner. 
State v. Williams, 197. 

2. Hence, where A. had dower of land adjoining the land of B., and one 
of the lines of said dower land ran through a field, a part of which 
was the land of B., and which her husband, during his life, and she, 
after his death, with the consent of B., had cultivated; and she had 
the fence on B's part removed to her own land :—/Held, that these 
circumstances were insufficient to support an indictment under the 
Act of 1846. Jbid. 


FERRY. 

1. In an indictment for a nuisance in not keeping a ferry in repair, 
where the only question was as to the present ownership of the land, 
to which the ferry had always been appurtenant, and evidence was 
offered tending to show that the defendant had purchased the same : 
Held, it was no error in the Court below to charge the jury, that if 
the defendant was the purchaser of the former owner’s estate in the 
land, they might find that he was the proprietor, and therefore 
guilty, State v. Willis, 223. 

2. An indictment charging a Railroad Company, as the owner of a pub- 
lic ferry, for not keeping up the same, must set forth how the duty 
of keeping up the ferry and transporting passengers became imposed 
by their charter. State v. W. & M. Railroad Company, 234. 

FORFEITURE. 
See Lease, 2. 
FORMER ACQUITTAL. 
See Pieas anp Pieaprxe, 1, 2, 3. 


FORMER .CONVICTION, 
See Pieas anp PLEADING, 4. 


FORNICATION AND ADULTERY. 

1. The Act of 1838. ch. 24, (declaring void all marriages between white 
persons and free negroes and persons of color,) ineludes only cases 
where such persons of color are within the third degree. State v. 
Melton & Byrd, 49. 
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FORNICATION AND ADULTERY ( Continued.) 

2. Hence, where in an indictment for fornication. against A. & B., (who 
had been married,) it appeared that one of the defendants was of 
Indian, blood, but cf what degree was not proved :—eld, that there 
could be no conviction. Ibid. 


FRAUD. : 

There is no distinction between frauds consisting mainly in acts, and 
those which consist mainly in words—the criterion of the plaintiff’s 
right of action and the defendant's liability being, that the one 
should have been damaged, in consequence of the fraud of the other. 
March v. Wilson, 148. 

See Evivence, 4; Jupce’s Cuarce, 2; Justice’s Jurispiction, 3. 


FREE NEGROES. 

1. The 12th sec. Bath ch. Rev. Statutes, in regard to the offence of taking 
and conveying a free negro out of the State, with intent to sell 
him as a slave, includes only cases in which the taking is by vio- 
lence; and does not extend to cases where the negro is induced to 
go by persuasion, seduction or deception. State v. Weaver, 9. 

2. The wearing or carrying about the person, or keeping in the house 
by a free negro any one of the articles prohibited by the Act of 
1840, ch. 40, (as a rifle, musket, bowie-knife, &c.,) is a distinct of- 
fence, and should be so charged in the bill of indictment. State v. 
Locklear, 205. 

3. But where the indictment charged, in the same count, the carrying of 
a “musket, rifle and shot-gun,” proof of the unlawful carrying of 
either one of the articles, is sufficient to justify a conviction; and 
the objection to the indictment cannot be taken advantage of, either 
at the trial, or upon a motion in arrest of judgment. bid. 


See Fornication anp ApvutteEry, 1. 


GARNISHEE. 
See Arracnment, 1, 2, 3. 


GRANTS. 

1. A grant for vacant land, issued upon the certificate of commissioners 
authorised by law to act in the premises, cannot, in an action of 
ejectment, be impeached for fraud, mistake, or any irregularity in the 
proceedings before the commissioners. Lovinggood v. Burgess, 407. 

2. If two grants lap, and while neither grantee is settled upon the lapped 
part, the junior enter upon the lappage and clear, enclose and culfi- 
vate a field upon it for seven years, he will acquire a title to it. But 
if, at the time he encloses his field, it be with the permission of the 
elder grantee, upon his agreeing to set his fence back whenever it ap- 

by a survey that it is over the line of the older grant, his pos- 
session.of the field will not prevent the elder grantee, or one claim- 
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GRANTS (Continued.) 
ing under him, from having his lines run according to the calls of 
his grant. Bryson v. Slagle, 449. 

3. An agreement made by a junior grantee, in relation to his possession 
of a part of his land covered by an older grant, with the widow of 
the elder grantee who continued in possession after the death of her 
husband, is evidence that she had an interest in the land, and had, 
therefore, the right to make the agreement: and at all events, the 
junior grantee, and those claiming under him, are estopped from 
calling that matter in question. Ibid. 

4. If one be in possession of lands under known and visible boundaries, 
and at any time before the presumption of a grant has arisen under 
the statute, another procure a patent for such lands, or a part there- 
of, the patent interrupts the presumption, and the subsequent pos- 
session, though with the former, of the length of time required by 
the statute, will not raise the presumption of a grant for the land 
covered by the patent. Brown's Heirs v. Potter's Heirs, 461. 

5. Where two grants lap upon each other, so that both cover in part the 
same land, the possession of the lappage is in law in him who has 
the better title, unless there be by the party claiming under the oth- 
er, as actual possession, or possessio pedis, thereon. Jbid. 


HEIR. 
See Warranty, 1, 2. 


HUSBAND. AND WIFE. 
See Action, 1, 2;*Case IN THE NATURE OF waste, 1, 2,3; Witt, 1; 
Wirvgss, 1. 


GUARDIAN AND WARD. 

4 guardian settled with his ward after his arrival at full age, and gave 
him a bond with surety for the sum found due. The ward after- 
wards erased the name of the surety from the bond, and for this 
erasure, the bond in a trial against the guardian was held to be void. 
The ward then sued on the guardian bond to recover the amount for 
which the first named bond had been taken, and also on account of 
a mistake in the statement :— 

Quere ? whether he was entitled to recover on account of the mistake, but 
held, that clearly he could not recover on the first ground. Ledford 
v. Vandyke, 480. 

See Inrant, 1. 


INDICTMENT. 

1. Under an indictment for stealing and carrying away a slave, (Rev. 
Stat. ch. 34, sec. 10,) the venue must be laid, and the prisoner tned, 
in the county where the original felonious captions ‘took place. State 
v. Groves, 191. ¥ 

2.,The keeper of a shop for the sale of spirituous liquors, who permits 








ed 
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INDICTMENT ( Continued.) 
the promiscuous assembling about his shop of persons who cause 
disturbances by loud noises, quarreling and swearing—and such dis- 
turbance being ‘the probable consequence of his conduct—is indict- 
able for keeping a disorderly house. State v. Thornton, 252. 

8. An indictment for perjury must set out the substance and effect of the 
testimony, in which the perjury is assigned. State v. Groves, 402. 

4. Where an indictment charged the defendant with having sworn that 
A. purchased a gun of B., and his testimony as proved on the trial 
was that B., in a conversation with A., asked him if he had brought 
home his gun, to which A. replied “he had forgot it,” and said “I 
will keep the gun and allow $15 for it on what you owe me,” to 
which B. replied “ enough said :"—Z/eld, that the proof did not sup- 
port the charge; for B.’s answer did not necessarily import an as- 
sent to the proposal of A., but was susceptible, under the circum- 
stances, of another interpretation. bid. 

5. Indictment for selling spirits toa slave, “the property of one William 
Michaels.” The true name was William H. J/ichal:—Weld, there 
was no variance. Slate y. Jlouser, 410. 

6. Where a statute defines an offence, makes it indictable and prescribes 
the punishment, an indictment for it is wholly founded on this sta- 
tute, although it contains a reference to a former statute, giving a 
penalty to a common informer, for the same act. Slate vy. Aber- 
nathy, 428. 

7. Thetefore, if the indictment concludes against the statutes, it is fatally 
defective, and judgment will be arrested after verdict. Jdid. 

8fIn an indictment against a Justice of the Peace, for corruption in an 
act done in virtue of his office, it is not sufficient to charge that the 
act was done corruptly; the facts must be set out in which the cor- 
ruption consists. Stute v. Zachary, 432. 

9. It is a misdemeanor in office, for a Justice of the Peace to sell or trans- 
fer a judgment rendered by himself or by any other Justice, if in 
his possession, ciriute officii, the law making it his duty to keep 
and preserve such judgments. Ji:d. 

See Fence, 2; Ferry, 2; Free Necroes, 1, 2,3; Pieas anp Pieap- 
inG, 3, 4; Staves, 1. , 


INFANT. 
1. One cannot recover of an infant, who has a guardian, for board and 


other necessaries, where the charges exceed the child’s income. 
Hussey v. Roundtree, 110.: 

2. A step father, though not bound to support his step children, nor they 
to render him any service, yet if he maintain them or they labor for 
him, in sence of an express agreement, they will be deemed to 
are dealt With each other as parent and child, and not as strangers. 

id, 


See Action, 7; Wut, 3. ‘ 
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JUDGE'S CHARGE. 

1, Whenever, in the trial of a cause a point arises, which it is important 
to either party to sustain, and there is no evidence offered upon it, it 
is not only no error in the Judge so to inform the jury, but it is his 
duty. Satterwhite v. Licks, 105, 

2. Where, therefore, upon a question of fraud, the plaintiff put in evi- 
dence certain bonds having no subscribing witness, to show the con- 
sideration for the bill of sale under which he claimed, and it did not 
appear that the bonds were ever seen by any one before the trial :— 
Held, that it was no violation of the Act of Assembly, (ch. 31, sec. 
136,) by the Judge below, to charge the jury that “ the existence of 
said bonds was unknown to any one, except the parties, until they 
were produced upon the trial.” Zdéd. 

See Ferry, 1; Mauicrovs Prosecution, 2; Roaps, 1. 


JUDGMENT. 

1. Where one who had appealed from the judgment of a Justice of the 
peace, countermanded the appeal, and at his request, the Justice re- 
tained the appeal :—J/eld, that the judgment was thereby reinstated 
in full force, and would maintain a suit founded thereon; although 
the appeal was countermanded, upon an agreement of the opposite 
party to refer the whole matter to arbitration, which agreement he 
had violated. Sturgill v. Thompson, 392. 

2. A Justice’s judgment on a warrant against an administrator, ascertain- 
ing the amount due, and having endorsed thereon a suggestion of 
the defendant’s intention to plead “no assets,” according to Rev. 
Stat. ch. 46, sec. 25, is not a final judgment, and an action will not 
lie upon it. Anderson v. Young, 408. 

See ArracuMent, 4, 6. 


JUSTICE OF THE PEACE. 


See Conressions ; INpicTMENT, 8, 9. 


JUSTICE’S JURISDICTION. 

1. The penalty of one hundred dollars, imposed by the Statute, (Rev. 
Stat. ch. 34, sec. 78,) to be paid to the owner, for harboring a runa- 
way slave, is not within the jurisdiction of a single magistrate. 
Branch v. Houston, 85. 

2. Where jurisdiction is withheld by law, a plea in abatement therefor 
need not be put in—as a Court will, ef its own motion, stay its ac- 
tion in such case. Ibid. 

3. Where the payee of a bond endorsed thereon a payment for the pur- 
pose of bringing the amount within a Justice’s jurisdiction, upon 
suit brought before the Justice :—Held, to be a frabd upon the law, 
and a plea in abatement will be sustained. Joore & Co. v.2Thomp- 
son, 221. 
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JURY. 

1. The jury, after they were empanneled, went, in a body, under the care 
of the sheriff, a mile and a half into the country for recreation ; 
were kept together, no one was permitted to speak to them, nor 
were they permitted to speak to any one, and upon returning, they 
immediately retired to their room :—Held, there was no improper 
conduct in this, nor was it a separation of the jury. State v. Perry, 
830. 

2. If it appears that an order for a special venire was obtained, and that 
the jurors attended, it is not necessary that the record should posi- 
tively shew, that the writ was issued by the Clerk of the Court. It 
will be presumed that the writ did issue. did. 

3. To constitute a legal jury under the Act of 1836, ch. 35, sec. 17, it is 
not necessary that any jurors should be summoned under the special 
venire. The prisoner has a right to the full benefit of the order of 
the Court directing a special venire, and if the order has not been 
obeyed, it would be a good objection to the Court’s proceeding on 
the trial; if however, the prisoner selects his jury, without objection 
on that ground, it is a waiver of it. did. 

4. It is not necessary to the legal constitution of a Grand Jury, or their 
legal transaction of business, that an officer should be appointed to 
wait upon them. It is convenient and proper that they should have 
such an officer, and when a constable is appointed, he must take the 
prescribed oath—but not so with the sheriff, who being a sworn offi- 
cer of the Court, can properly attend on the Grand Jury without 
such oath having been administered to him. did. 


LAPPAGE. 
See Grant, 2. 


LEASE. 

1. Turpentine trees are the subject of lease. Rooks v. Moore, 1. 

2. Where forfeiture of a lease is incurred by non-payment of rent, if the 
lessor receives from the lessee rent subsequently accruing, the for- 
feiture is thereby waived. Richburg v. Bartley, 418. 

3. A term for years in land, is liable to levy and sale by a Constable un- 
der a Justice’s execution. Glenn vy. Peters, 457. 

See Esecruent, 3, 11; Trespass, 1. 


LEGACY. 
See Devise, 4, 5. 


LEVY. » , 

To authorise sale of land, by order of the County Court, there must 
have been a levy of the execution issued by the Justice; and proof 

‘by the officer, that he adopted the levies endorsed on the executions, 

before issued on the same judgments, and that he considered them ae 
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LEVY ( Continued.) 


his levies, is insufficient. In such case, the Court had no power to 
grant the order of sale, and its proceeding was a nullity. Brazier 
v.. Thomas, 28. 


LEX LOCI. 


LIEN. 


LIMITATION. 


See Brit or Saxe, 1, 2; Conrract, 5, 6, 7. 
See ArracuMent, 1, » 
See Devise, 1; Warranty, 1. ' . 


LIMITATIONS, STATUTE OF. 
1. To take a case out of the Statute of Limitations, the promise must be 


bo 


certain, or capable of being reduced to certainty, and the claim sued 
on identified as that in regard to which the promise was made, 
Shaw vy. Allen's Ex’rs, 58. 


. Hence, where an account was presented to the defendant and he said 


“T reckon it is correct, but I have sets-off against it, and would 
rather settle with the plaintiff myself,” and the witness could not say 
that the account exhibited on the trial was that which was present- 
ed to the defendant :—J/eld, that this was insufficient. did. 


3, A. put into the hands of B. for collection a claim against C, and D., 


and a judgment having been obtained thereon, and a ji. fa. levied on 
the property of C., A. B. and C, met at the house of C. on the day 
appointed for the sale, when C. paid to B. orie half of the debt, who 
immediately paid it over to A., and it was agreed between B. and C. 
in the presence of A., that B. should pay the residue of the debt to 
A., and if it should not be collected out of D., C. would repay it to 
B.; shortly after C. paid the residue to B. In an action brought by 
A. against B.:—Zeld, that what had taken place at the house of C. 
was equivalent to a demand by A. for payment from B., and there- 
fore the Statute of Limitations began to run from that time :—Z/eld, 
further, that B. having offered in evidence circumstances tending to 
raise a presumption of payment to A., was entitled to shew in fur- 
ther support of the presumption, that A. and B. lived near each oth- 
er, met almost daily, and that from’ the time B. received the residue 
of the debt from C., A. was greatly pressed for money, by execu- 
tions and otherwise. Daniel v. Whitfield, 294. 


4. A vague admission of indebtedness, or a promise to pay an indefinite 


sum, willl not repel the bar of the statute; ex. gr., a declaration of 
defendant that hé intended to pay plaintiff for his services, no sum 
being named and no ac€ount refered to, or other matter by which 


the amount might be reduced to certainty. apride v. Gray, 420, 
See Assumpsit, 3; CasE IN THE NATURE OF -WasTE, 2, 8; Cons 
SPIRACY, 1. 


36 
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MALICIOUS ARREST. 

1. In an action for a malicious arrest in a civil suit, probable.cause is a 
question for the Court. Malice a matter of fact for the jury, which 
may be inferred from want of probable cause. Bradley v. Morris. 
395. . 

2. In such an action, the jury may give exemplary damages. bid. 


MALICIOUS PROSECUTION. 

1, Case for malicious prosecution may be maintained where a warrant is 
sued out on an accusati6n of larceny, from a Justice of the’Beace, al- 
though it is not placed in an officer’s hands, nor further proceded on. 

* Holmes v. Johnson, 44. 

2. Whether certain supposed facts constitute probable cause for a prose- 
cution, is a question of law, to be decided by the Court, and not by 
the jury. It is the duty of the Judge, leaving to the jury to ascer- 
tain the existence of the facts, to declare what inference as to proba- 
ble cause results therefrom; to leave the inference to the discretion 
of the jury, is error in law. Vickers v. Logan, 393, 


MANDAMUS. 

1. Where by an Act of Assembly, certain persons were appointed com- 
missioners “to select and determine upon a site fora permanent seat 
of justice for S. County, who shall locate the same as near the centre 
of said county as a suitable location can be obtained, taking into 
consideration both the extent of territory and population; and the 
commissioners had made a selection. Upon an application for a pro- 
hibition and mandamus, on the general ground that the site selected 
wag not in the centre of the county :—Held, that though, had the 
commissioners neglected to discharge the duty at all, the Court 
might by mandamus have enforced its performance, yet here, the 
commissioners having acted and exercised their judgment in the se- 
lection, and the trust evidently requiring, and the Act conferring a 
discretion, the Court cannot interpose by mandamus to control the 
exercise of that discretion. State ex rel. Hill v. Bonner, 257. 

2. Held also, That the relators, at whose instance this application was 
made, having no particular or private interest in. the controversy, 
which was entirely of a public nature, were not liable on dismission 
of the application, to pay costs to the defendants. did. 

8. Appeal in this case from the order of the Superior Court, granting s 
writ of alternative Mandamus, premature. State ex rel. McCall vy. 
Justices of Anson, 302. 

4. In a proceeding like this, the writ of alternative Mandamus is always 
the first process, as distinguished fromarule, Ibid. 


MARRIAGE. 
See Forntcation anp Apvtrery, 1. 
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MESNE PROFITS. 
After recovery in ejectment, an action for mesne profits may be brought 
in the name either of the nominal plaintiff, or of his lessor, but it can- 
not be brought in the name of both. Blount v. Lunsford, 401. 


MINISTERS OF THE.GOSPEL. 

Ministers of the Gospel residing in an incorporated town are not exempt 
from performing the duty of patrol, when required to do’so by the 
proper authorities, according to the Corporation ordinances. Cor- 
poration of E. City v. Kenedy, 89 


MISTAKE. | . 
See Birts, Bonps anp Promissory Norzs, 6. 


MONEY HAD AND RECEIVED. 
See Assumpsit, 2, 


MORTGAGE. 
As between the parties, a mortgage is valid without registration. Leg- 
gett v. Buliock, 283. 
See Estopret, 2; PResuMPTION OF PAYMENT, 1, 2. 


NEXT OF. KIN, 
See Executors aNp ADMINISTRATORS, 3, 4. 


NOTICE. 
See Assumpsit, 3; Bus, Boxps anp Promissory Nores, 5; Ezecr- 
MENT, 1; Execurors AND ADMINISTRATORS, 1, 2. 


NUISANCE. 
See Ferry, 1; Inpicrment, 2. 


OFFICIAL BOND. 
See Surety anD Principal, 2. 


\ 


PARTNERS. 
See Conrract, 4. 


PATENT. 
See Grant, 4. 


PATROL. 
See MINISTERS OF THE GOSPEL, 


PAYMENT. 
See Action, 8; Contract, 9. 


PERJURY. 
See Inpicrment, 3, 4. 


ee: AND PLEADING. 
. The plea of autrefois acquit is no available defence, unless the facts 
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PLEAS AND PLEADING (Continued) 
charged in the second indictment would, if true, have been sufficient 
to support the first. State v. Birmingham, 120. Hee 

2. As, where the defendant was indicted for retailing spirituous liquor to. > 

one J. S., apd it appeared that, upon the same facts, uhder a fi 
indictment for retailing to “‘some person to the jurors unknown, 

had been acquitted, upon the ground that the "retailing was to the 
said J. S., and not to one unknown :—Hel/d, that the-plea of autre- 
Jois acquit was no bar t@ the second indictment. Ibid. 

8. Where the defendant had been indicted for stealing a sheep, @harged 
to be the property of P. P., and acquitted at the trial on the ground 
that the owner of the peeperty was unknown; and he was after- 
wards indicted for the same offence, the sheep being charged to be 
the property of some one to the jurors unknown :—Jeld, that the 
plea of former acquittal was no bar to a conviction upon the latter 
indictment. State v, Revels, 200. 

4. Where a bill of indictment for an assault and battery was found in the 
Superior Court against the defendant, and pending the same after 
his knowledge thereof, and before his arrest, he procured himself to 
be indicted for the same offence in the County Court, and there vol- 
untarily submitted and was fined :—//eld, that the congiction in the 
County Court was a good defence to the indictment in-the Superior 
Court. State v. Casey, 209. 

5. A plea in abatement to the jurisdiction, averring that both the plain- 
tiff and defendant are foreigners, but not averring that the contract 
sued on was made abroad, is defective and cannot be sustained.— 
Stramburg v. Heckman, 250. 

6. This Court will not take notice of the statement of facts, made by the 
Judge below, when no issue is joined in regard thereto. Jbid. 

7. After judgment in the County‘ Court, the defendant obtained a certio- 
rari, on the ground that the County Court had no jurisdiction of the 
cause. On the return of the writ, the defendant pleaded to the ju- 
risdiction of the Superior Court, because the County Court had no 
jurisdiction :—Held, That the plea was bad; the proper course be- 
ing to apply for leave to put in a plea to the jurisdiction of the Coun- 
ty Court. Sluder v. Barnes, 469. 

See Eyectment, 8, 8,; Trespass, 2. 


¢ 
POSSESSION. 
See Esecrment, 5, 6; Grant, 4,5; Presumprion, 1; Tenant in Com- 
mon; TRESPASS. 


PRACTICE. 
1. An order of Court, obtained on the motion of an Attorney on behalf 
of a person, is presumed to be done at that person’s instance, until 





INDEX. 


PRACTICE (Continued.) 
..  hedakes steps to vacate the proceeding. Allen v. ‘Allen, 60. 

22. ‘Where a fact has been agreed on or decided in a Court of record, nei- 
%S\ ther of the parties thereto shall thereafter be allowed to call it im ques- 
* . tion, as long as the judgment or decree stands unreversed, Armfield 

v Aoore, 157. 
» As, where A. and B. filed their petition in the County Court for a par- 
#tition of slaves, alleging that they were tenants in common, and af- 
* ter decree made, and report of commissioners confirmed, A. sold his 
» share :— Held, in a suit between A.’s vendee and B., for the share of 
' A. so sold, B. is estopped from denying A.’s title; though it should 
appear that A. was not, in truth, tenant in common, but that the 
share allotted to him belonged to B. en auter droit. Ibid. 

. And as B. is estopped from asserting title en auter droit, a fortiori, is 
it no defence for him that the disputed title is outstanding in a third 
person. Jbid. 

. Where a rule was obtained against the plaintiff in a suit at law (under 
the 86th sec. 31st ch. Rev. Stat.,) to produce on the trial a certain 
letter written by the plaintiff to the defendant, and alleged by the 
latter to have been returned to the plaintiff:—Held, that the plain- 
tiff’s affidavit stating that he had not scen the letter since he first 
sent it—that he had not knowingly destroyed it—and had made dil- 
gent search for it and could not find it—was a sufficient cause shown 
for its non-production, and for a discharge of the rule. Fuller v. 
Me Millan, 206. 

. The Court below is the exclusive judge whether a witness understands 
the obligations of an oath, and has intelligence sufficient to give evi- 
dence. State v. Perry, 380. 

. It is not the duty of the officer prosecuting for the State, to examine, 

‘ _ on a criminal trial, all the witnesses who were present at the perpe- 

tration of the fact. bid. 

See AMENDMENT, 1, 2; CerTiogARI, 4; Courts, 1; Esecruent, 2, 4; 
Emancipation; JupGe’s Cuarce; Maticiovs Prosecution, 2; 
Mesneé Prorits; Wityess, 2, 3, 4. 


PRACTICE IN THE SUPREME COURT. 

1. Where no bill of exceptions, nor statement in the nature thereof, ac- 
companies the record of a case sent to this Court, the judgment be- 
low is affirmed as of course—there appearing no error in the record, 
State v. Orrell, 217. 

2. The Supreme Court, in cases at Law, is strictly a Court of ment, 
and therefore on appeal, can notice caly matters of Law, appearing 
on the record proper, or a bill of exceptions or statement in the na- 
ture thereof. State v. Langford, 436, 

3, Where an exception shows or supposes a state of things inconsistent 
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PRACTICE IN THE SUPREME COURT (Continued.) Tig 


with the statement made up by the Judge, it must = 
» and the statement taken to be true. bid. ° > en 
4. Where a regord shows that the prisoner was brought tothe} bar he 
custody of the sheriff, and then, setting out the drawilig, atc. of 4 ae 
jury and their verdict, contains this entry, “thé prisofter is-remand-- | ws 


ed,’, the presence of the prisoner during the whole trikFappears with © 


judicial certainty. did. i 
See Conressrons, 8; Pieas anp Pieapixe, 6. g* § ge 
. : 
PRESUMPTION. aX 


1. Continued possession of land and acts of ownership, as by caring 
&c., for twenty-three years, will presume a conveyance thereof, so as ° 
to enable one thus having acquired title, to maintain ejectment against 
a stranger who enters—though the former has not had the possessio ~ 
pedis of the particular part of the tract occupied by the latter.— 
Smith v. Bryan, 180. 

2. The law raises no presumption, nor does the Court judicially know, 
that the Court House of a county is five miles or more from the 
boundaries of such county. State v. Revels, 200. 

8. And where the defendant, on his arrest, said that he desired to be car- 
ried to the Court House, which was within five miles from the place, 
and when so carried there, did not object that it was not the proper 
Court House :—eld, that it was error in the Judge below to leave 
these circumstances to the jury upon the question of venue. He 
should have instructed them that there was no evidence that the of- 
fence was committed in the county as charged. bid. 

See Grant, 4; Roaps, 1,2; Tenant in common, 1; Wits 6. 


PRESUMPTION OF PAYMENT. 

1. The Statute presumption of payment on mortgages, from lapse of time, 
is payment at the day the debt fell due, and the legal estate revests 
in the mortgagor without a recbnveyance. Powell v. Brinkley, 154. 

2. As, where A., the owner of land, solid to B. and took a mortgage for 
the payment of the purch@§e money, and B. entered and continued 
in possession for more than thirteen years :—Z/e/d, that the condition 
‘of the deed was performed at the day, and the legal estate revested 
in B. by force “ the condition. did. 


- PROBABLE CAUSE. 
. See Mauiciovs Aprest, 1; 4 Ma ticiovs Prosecution, 2. 


RAILROAD pouP4sT. 


_ See Ferry, 2. 


REAL ESTATE. 
See ApVANCEMEN®, 1, 2. 
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RECOGNIZANCE. 
-& recognizance conditioned for the appearance of a party at one day, is 


— 
> al 
7 


not forfeited by his failure to appear at another day, to which the 
holdifig of the Court was changed by a law passed after the taking 
of the recognizance; the law containing no provisien that recogni- 
zances should be returned and parties appear on that day. Wheth- 
er such a provision,would have made any difference. Quere? State 


ev, Melton, 426. 


_ RECORDARL 
| Where A. placed in the hands of a constable a warrant against two de- 


fendants, and the same was served, and after several continuances, a 
trial was had and judgment given against one, and for the other de- 
fendant :—ZJ/eld, that A. was not entitled to a recordari although he 
was detained by sickness from attending the first day appointed for 
the trial, and had no notice of the other proceedings, until) too late 
for an appeal; for if the constable was not his agent, he ought to 
have attended, or sent an agent, and if his agent, then the neglect of 
the constable, was in law, his own. Elliott v. Jordan, 298. 

See Appeal, 3. 


REGISTRATION. 


See MortGace. 


RETAILING. 
A town ordinance imposed a penalty upon any licensed retailer, who 


RISK. 


should on Sunday “ open his shop where he retails for the purpose 
of selling,” &c.:—Held, that the. corpus delicti under the ordinance 
is the selling &c., and that no penalty was incurred by merely open- 
ing the shop for the purpose of selling. Town Council v. b SOO 
ter, 429. 

See Pieas anp PiEapine, 2: 


See Contract, 3. 
& 


ROADS. 
1. In an indictment for obstructing a publichighway, where the question 


was whether the same had been used as « public highway or not, 
and there was a conflict of testimony between the witnesses for the 
State and the defendant as to that fact; and the Judge below 

ed the Jury that “ if the evidence offered in the case satisfied 

that the road had been used as a public highway for twenty years, 
they were at liberty to presume that the said road had been estab; 
lished as a public highway,” and in that case the defendant was guil- 
ty; and he declined to charge, as asked for the defendant, that if 
the road had been used in no other manner*than as described by the 
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ROADS (Continued.) 
defendant's witnesses, (not as a public road,) the jury were not at 
liberty to infer its establishment as a public road :—Held, that such 
\ eharge was a violation of the Act of 1796. (Rev. Stat. ch. 31, sec. 

136.) State v. Cardwell, 245. 

2. Jt seems that the establishment of a public highway may be inferred 
by the jury from the use of it as such for twenty years, although 
the time and manner of the wser is shown to have been under im- 
perfect and irregular proceeding. Jbid. 

8. Public roads are laid out for the public convenience, and therefore 
should not be altered, but when the interest of the public requires 
the alteration. Kenedy v. Zrwin, 387. 
See Appeal, 1, 2. 


SCIRE FACIAS. 
See Ban, 6, 7. 


SHERIFF. 
See Ban, 5, 7, 8. 


SHERIFF’S BOND. 
See Taxss, 3. 


SHERIFF'S SALE. 
See Execution, 2, 3; Levy, 1. 


SLANDER. 
See Evmence, 5. 


SLAVES. 

1. The Act of 1819, (Rev. Stat., ch. 34, sec. 60,) forbidding “any person” 
from passing counterfeit bank bills, &c., does not embrace slaves. 
State v. Tom, 214. 

2. A statute must mention slaves, to bring them under its penalties. 
Ibid. 
See Bu or Sae, 3; Contract, 11; Costs; Emancipation, 1; Is- 

pICTMENT, 1; Justice’s Jurispiction, 1; Taxes, 1. 


STATUTES. 

1. In the construction of a Statute, all other Statutes made in pari ma- 
teria, whether referred to or not in that under consideration, will 
be taken as one system, and so construed. State v. Melton & Byrd, 
AD. 

’s. Though the caption as well” as the preamble of a Statute, where the 
meaning of its provisions is vague, may be called in aid of construc- 
tion, neither can contol its enactments, when they are full and cer- 
tain. Blue v. McDuffie & Leach, 131. 

See Staves, 2. 
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STEP-FATHER. 
See Inrant, 2’, - 


SURETY AND PRINCIPAL. 

1. The 4th sec. of the Rey. Stat. ch. 113, which confers on the claim of a 
surety, paying the debt for which he is surety, the dignity, in the 
administration of the assets of the principal, which the debt, if un- 
paid would have had, applies to any such claim, whether the pay- 
merit be made before or after the death of the principal. “Drake v. 

- Coltrane, 300. 

2. A surety on an official bond cannot, as relator, bring an action at law 
against his co-sureties for a default of the principal. And the objec- 
tion is well taken under the plea of general issue. State ex rel. San- 
ders v. Bean, 318. 


TAXES. 
1. It is the duty of every person owning taxable slaves, if he reside in 


this State, -to enlist them for taxation in the county of his residence, 
(under the Act of 1846.) Green v. Allen, 228. 

2. The school tax levied by the County Courts, under the Act of 1844, 
ch. 36, sec. 6, is a “county tax.” Lindsay v. Dozier, 275. 

8. Therefore, where the condition of a sheriff’s bond provided for his 
“collecting ald county taxes,” and paying them over “ td the persons 
authorised to receive the same :”—Held, Notwithstanding}the con- 
dition did not contain any provision respecting the collection and 
payment of the school tax, as expressly direeted by the said act, 
that the sheriff and his sureties were liable for the failure to collect 
and pay over that tax. J did. 


TENANT. 
See Eyecruent, 7, 11; Fence, 1. 


TENANT IN COMMON. 

1. Though the possession of one tenant in common is, in law, the posses- 
sion of all, yet if one have sole possession for twenty years, without 
any acknowledgment on his part of title in his co-tenants, and with- 
out any demand or claim on their parts to rent, profits or possession, 
they being under no disability; the law raises a presumption that 
such sole possession is rightful, and will protect it. Black v. Lind- 


say, 468. 

2. Therefore where, under such circumstances, the tenants who da 
been out of possession brought ejectment, i¢ was held, that their en- 
try was tolled, and they could not recover. bid. 

See Case IN THE NATURE OF WasTe, 4,5; Contract, 4; Esecrment, 
7, 9. 
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TENDER. a . 
The offer by one party to deliver a bond, whtich ps expresses his 


INDEX. 


intention not to accept, though admitting its cieney, is a legal 
* tender, without an exhibition of the writing} 6P" proof of its being 
executed and prepared. Abrams v. Suttles, 99. 


TITLE. 
See Exgcutioy, 2. 


TRESP ABS. 
1, Where A. leased land to B. and others for the use of a public school, 
. and the lessees put into the school room, certain tables and benches, 
and before the expiration of the lease took them away :—WHeld that 
A. had no possession actual or constructive, to enable him to main- 
tain trespass quare clausum fregit. Brooks vy. Stinson, 72. 
2. In an action of trespass to land, the defendant can justify upon the 
ground, that he entered as the servant of one, in whom are the title 
and right of possession. everett v. Smith, 303. 


TROVER. 

Where A. let turpentine trees to B., and was by the contract to receive a 
share of the crop made by him :—/Held, that A. cannot maintain 
trover for a conversion of the turpentine, before a division. Rooks 
v. Moore, 1. . 

See ExEcvToRS AND ADMINISTRATORS, 5. 


VARIANCE. 
See Ixpicrent, 5. 


VENTRE. 
See Jury, 1, 2, 3. 


WARRANTY. 

1. The taker of the first fec, under a conditional limitation or executory 
devise, by which a fee is limited after a fee, cannot, by bargain and 
sale with warranty, bar the taker of the second fee, without assets 
descended—the taker of the second fee being his heir at law. Vy- 
ers v. Craig, 169. 

2. Where the devise was to four sons, A., B., C. and D., “and if one or 
more of them die leaving no lawful heir, the property shall belong 
to those of the four whose names are above written;” and A. con- 
veyed in fee with general warranty, and died without issue :—Held, 
that his warranty did not bind his brothers (his heirs at law,) with- 

* out assets descended. did. 


WASTE., 
See Case IN THE NATURE OF wasrTP, 1, 2, 4, 5. 


WIDOW. 
Sce ApvancemENt, 3; Dower, 1, 2, 3. 
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WILLS. 

1. Where, by marriage articles, the power of appointing the estate by 
will is given to the feme, and no disposition of the same is made by 
the parties, in default of such appointment, Held, that a will, mad@ 
by her before the marriage, will/be revoked thereby, under the pro- 
visions of the Act of 1844-5, ch, 33, sec. 10. Winslow v. Copeland, 
17. 

2. The copy of a will of a person, resident of another State, (admitted to 
pr@ate there,) disposing of property within this State, rlust have 
been allowed, filed and recorded by the proper County Court here, 
in order to render it admissible in evidence, (aceording to the Act of 

* 1844, ch. 88, sec. 6.) Its mere authentication from abroad does not 
make it competent evidence. Wand v. Hearne, 184. 

3. An infant under the age of twenty-one and above the age of eighteen 
years, has power, by a will duly executed, notwithstanding the Acts 
of 1840, ch. 62, and 1846, ch. 54, to dispose of his personal estate. 
Williams's Legatees v. her Heirs-at-Law, 271. 

4. A copy, however authenticated, of a will proved and recorded in an- 
other State only, is not evidence of a devise therein contained of 
lands situate in this State. Helly v. Ross, 277. 

5. A codicil imports not a revocation, but an addition to, or explanation 
or alteration of, a prior will in reference to some particular, and as- 
sumes that in all other particulars, the will is to be in full force 
and effect. Boyd v. Latham, 365. 

6. The rule ut res magis valeat quam pereat, comes in aid of the general 
presumption, that one who makes a will, intends to dispose of all his 
property. J did. 

7. Upon the trial of an issue of devisavit rel non, an attesting witness is 
competent to prove the propounded paper, as a will of real estate, 

. although he is named executor, and has not renounced. An ac- 
knowledgement made by the supposed testator in 1848, of the paper 
writing, dated in 1830, as his will, is competent evidence to prove 
the execution thereof, as a will of personalty. irby v. Kirby, 454. 
See AMENDMENT, 2. 


WITNESS. 
1. The wife is not a competent witness against her husband, to prove a 
battery on her person by him, except in case where a lasting injury 
is inflicted, or threatened to be inflicted upon her. State v. Hus- 

sey, 123. ; ° 
2. When a witness is asked, on cross-examination, whether he has not 
been convicted and punished for an infamous crime, it seems, that he 

is bound to answer the question. State v. Garrett, 357. 
8. Where, however, such a question was put, and the Judge left to the 
witness to choose whether he would answer, and he refused, it was 
held, that such refusal might be insisted upon by counsel in address- 
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WITNESS ( Continued.) 
* ing the jury, as warranting the — that he wag, unworthy of 


credit. did. % 
. Qn the trial of an indictment againgt a “husband for the murder of his 
wife, it is proper on the part Of State, to ask their daughter, a 
Witness for the prosecution, lrer father and mother did not 
“quarrel.” State v. Langf 436. * 
5. ‘subp@nas are served upon a wit requiring his a ce on 
same day at different places distant from each other. “He is not 
bound to obey the writ which may been first served, but may 
make his election between them. v. Martin, 478. 
See Brit or Satz, 4; Practice, 6, 5 Wats, 7. 
- 
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